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The Regul atory Issue

BC Hydro DukePoint Power Project

This case showed that a lot of things are not working properly when it comes to BC Hydro and

the way it is regulated....

In 2004 BC Hydro madeahighly
controversial proposal to enter into
a 25-year contract with a private
consortium to build and operate a
natural gas-fired thermal electrical
generating station at Duke Point,
near the ferry terminal south of
Nanaimo. The proposal was op-
posed by al parties representing
electrical consumer groups: indus-
trial, commercial and residential.

BCPIACwashighly critical of the
project asahigh-cost, high-risk so-
lution to a very limited one-year
problem: the gap between the date
when some of the older transmis-
sion cableslinking theldand tothe
mainland are technically deemed
unreliable, and the compl etion date
for replacement cables. Jim Quail
wasinterviewed on the radio about
our objections on CBC, Vancou-
ver’'s CKNW and Victoria's
CFAX.

Whilethe proceedingswereorigi-
nally billed as* expedited,” they bal-
looned into amarathon hearing with
numerous hotly-contested issues
concerning the conduct of the pro-
ceedings by the BCUC. Most of the
contentious issues were about the
refusal of Hydro and the Commis-

sion to give participants accessto
financial information that was
needed to assessthe project. One
Commissioner removed himself
from the hearing at an early stage
when intervener groups chal-
lenged him for an apparent con-
flict of interest. The other two
members of the Panel rejected a
later bias challenge based on in-
camera comments they made,
which we and others said could
indicate they had pre-judged the
outcome.

Once the long, rancorous hear-
ing was over, the Commission ap-
proved the deal. The big indus-
trial electrical customers and a
coalition of environmentalists ap-
plied to the BC Court of Appeal
for leave to appeal the Commis-
sion’s decision. We worked
closely with these groups, and
when the Court gave the go-ahead

to hear the case, we prepared to in-
tervene in the court proceedings
alongside the other opponents of the
project.

Butinasurprisemove, BCHydro's
Board of Directors announced they
were cancelling the deal, using an
escape clause that was triggered by
thedelay fromthe appeal. They said
Hydro would instead put in placethe
same low-cost alternatives that we
and the other critics of Duke Point
had advocated from the start.

Thiscase showed that alot of things
are not working properly when it
comesto BC Hydro and theway itis
regulated, including an avoidance of
openness and accountability, and a
lack of co-operation with customer
groups and other interested parties.
While the right decision was finally
made in the end, it was a very ex-
pensive process getting there, with
many millionswasted by BC Hydro.
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Electricity

Transporting electricity:

In 2003, the responsibility for
transporting electricity through the
transmission grid was transferred
from BC Hydro to anewly created
non-profit entity, the British Colum-
bia Transmission Corporation
(“BCTC").

In its first year of operation,
BCTC administered the transmis-
sion grid using the existing rules,
contained in BC Hydro'sWholesale
Transmission Tariff. In August,
2004, BCUC filed an application
with the BCUC proposing severa
changesto this tariff.

Under the proposed tariff (the
“Open Access Transmission Serv-
ice”), BC Hydro would continueto
be BCTC’s main customer, but
other parties (“ Independent Power
Producers’) would also require ac-
cess to the transmission grid. The
main issues from our clients' per-
spective aredetermining the respon-
sibility for paying for future trans-
mission upgrades, and the relation-
ship between BC Hydro and
BCTC.

Building a natural gas
storage facility in
Nanaimo

T erasen Gas (Vancouver Island)
Inc. (“TGVI") providesnatural gas
service to Vancouver Island and
the Squamish area. All BCUC
regulated utilitiesare now required
to file along-term resource acqui-
sition plan to be approved by the
BCUC. TGVI filed its plan with
the Commissionin June, 2004. At
thesametime, it applied for aCer-

Applicationtorecapitalizeasan incometrust

PNG has applied to changeits capital structure from anormal investor-
owned utility to anincometrust. Incometrusts have been anincreasingly
popular method of financing for anumber of companies, including many in
the energy sector. However, to date, there has not been an approved
incometrust for adistribution utility suchasPNG. Therefore, thisapplica-
tion has significance for other utilitiesin Canada and utility regulationin
general.

Initsapplication, PNG takesthe position that without the recapitalization,
itsfinancial position will continueto betenuous. Our clientsassert that the
current proposal will not improve the businessrisk of the utility, will not
benefit ratepayers, and will result in PNG's sharehol ders benefiting sig-
nificantly from amajor cash withdrawal from the utility.

The hearing into this application took place in early May, 2005. BC
PIAC was the only major intervenor, and presented expert evidence to
counter the application.

Natural gasrates

Pacific Northern Gas provides natural gas service to the northwest por-
tion of British Columbia including Smithers, Terrace, Kitimat and Price
Rupert. Thisutility isinavery tenuousfinancial situation in part because of
the economy in the northwest, but mainly becauseitstwo major customers
areindustrial companies, both of which pay special discounted rates nego-
tiated with PNG to keep them on the system.

Thishasresulted in residential and small commercia customers becom-
ing primarily responsibility for any increases in PNG’s revenue require-
ment. Aswell, these industrial customers no longer take an activerolein
relation to PNG’s applications before the BCUC, because there is no rea-
son for them to do so. Accordingly, BC PIAC's clients have become the
only major intervenor in PNG’ sapplications.

Inits 2005 Revenue Requirement application, PNG has asked for asig-
nificant rateincrease. However, consideration of thisapplication has been
delayed until after the BCUC makes a decision about whether or not PNG
will be permitted to recapitalize asin income trust.

tificate of Public Convenience and
Necessity to build aliquefied natu-
ral gas (LNG) storage facility near
Nanaimo on Vancouver Island.
The major drive behind this stor-
agefacility isto provide natural gas
for the proposed BC Hydro elec-
tricity generation plant at Duke
Point in Nanaimo (see article on
page 1). At the hearing, our sub-

missions focused on the premature
nature of TGV I'sapplication, given
that the Duke Point plant had not
yet been approved.

The BCUC approved the applica-
tion to build the storage facility, but
placed a number of conditions on
TGVU to protect residential cus-
tomers. A number of these condi-
tions were advocated by BCPIAC.
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Electricity Rates

BC Hydro Revenue
Requirement Hearing

I n 2004, BC Hydro applied to the
BCUC to increase its rates. The
rates had been frozen since 1994,
so this hearing was an important
one. Ittook place over four weeks
in the spring of 2004. The BCUC
released its decision on October 29,
2004.

Initsapplication, BC Hydro asked
for an 8.9% rate increase for 2004/
2005, with no increase the follow-
ing year. The Commission had al-
ready approved a7.2% interimrate
increase effective April 1, 2004,
which will remain in place. Inits
decision, the Commission also di-
rected BC Hydro to take certain
actionswhichwill resultin arecal-
culation of the applied-for revenue
requirement, though we do not ex-
pect significant changefromthein-
terim rate increase.

The decision was a positive one
fromour clients point of view. The
Commissiondid not reject any of our
submissionsonissuesof significant
concern to our clients, and specifi-
cally adopted anumber of our sub-
missions. In particular, called ex-
pert evidenceregarding BC Hydro's
Industrial Load Displacement pro-
gram, which encourages industrial
customers to develop their own
electricity generation facilities. Our
clients position was that BC Hy-
dro’s investment in this program
($103 million) was an unnecessary
subsidy of industrial customers at
the expense of other customers.
The Commission agreed, determin-
ing that there should be no further
load displacement programs with-

out itsreview and approval.

Telecommunications

I nternet-based Phone
Networks

I n September 2004, the Canadian
Radio-television and telecommuni-
cationsCommission (“CRTC") con-
ducted a proceeding about the
emergence of a new technology
that uses the Internet network for
routing telephone calls, called the
“voice over internet protocol”, or
“VoIP".

The main point we advanced on
behalf of our clientsisthat despite
promises of improved service &
cost savings, VolP has serious
drawbacksnot yet solved by thein-
dustry, including:

* incompatibility with full-featured
“Extended 9-1-1" service (which
directs 9-1-1 calls to the nearest
emergency call centre and relays
detailed information about the
source of an emergency cal)

* failureto provide Message Re-
lay Service and other disability-ac-
cess features

* privacy and security shortcom-
ings — including lack of caller-1D,
caller-1D blocking, protection from
interception and protection from
hacking and viruses

* religbility shortcomings: theln-
ternet is far less reliable than the
established telephone networks, and
isapttofail in emergency situations
where access to telephone service
may be particularly urgent (power
outages, major fires, earthquakes,
etc.)

* potential degradation of sound
quality (aproblem especially for the
hearing-impaired or personswhose
first language is not English or
French)

We urged the CRTC to impose li-
censing preconditions upon compa
nies proposing to offer Vol P serv-
ice, with strict deadlinesto resolve
these shortcomings.

The CRTC ruled that VoIP serv-
ice providers must make their sys-
tems compatible with 9-1-1 emer-
gency calling, and that Vol P-based
service should be regulated on the
same basis as regular phone serv-
ice, witheh big telephone companies
covered by the same rules and re-
strictionsto foster competition.

Telcos Make Grab for
Consumer Surcharges

I nthis proceeding, the CRTC will
determine what to do with accumu-
lated “deferral accounts’ contain-
ing hundreds of millions of dollars
surcharged onto consumers’ phone
billsin afailed effort to induce com-
petitorsinto thelocd residentia mar-
ket. Thetelephone companieshave
shopping-lists of waysto spend the
money for their own benefit. Along
with participating Central Canadian
consumer groups represented by
Michael Janigan of PIAC (Ottawa),
we have urged the Commission to
regard the deferral accounts as the
consumers' money, and to order it
refunded to them. We have aso
supported two proposals by Telus
that would direct small portions of
themoney to assit low-income con-
sumersin particular.
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Insurance

I nsurance Cor por ation of
British Columbia

BC PIAC participated in the first
full-scale regulatory hearing into
ICBC beforethe BC Utilities Com-
mission in the fall of 2004. The
hearing involved a number of im-
portant issues.

Regulating optional insurance.
|CBC has operated from the begin-
ning asasingle, integrated business
that provides both the Compulsory
auto insurance package, and the
Optional extracoverages. Because
only the cost of Compulsory insur-
anceisto beregulated by the Com-
mission, oneof thekey issuesinthis
hearing is how to divide up the op-
erating expenses of the Corporation
between the regulated and unregu-
lated lines of business.

Personal information. One is-
sue at the hearing was whether the
BCUC should require ICBC to col-
lect certain personal information
about itscustomers. BC PIAC took
the positionthat the collection of the
demographic data would violate
customers’ privacy rights. We had
discussions with the BC Informa-
tion and Privacy Commissioner’s
Officeprior tothehearing. Thisled
to the Commissioner intervening
andfiling asubmission, taking apo-
sition essentially the same as our
clients and effectively, removingthe
issue from the agenda.

Validity of the Special Direc-
tion. We a so challenged the valid-
ity of portions of aCabinet order (a
“Specia Direction”) that tell the
Commission to enforce capital tar-
getsrelated to the unregulated “ op-
tional coverage” aspect of ICBC's
business. The Special Direction
would divert virtually all of there-

tained earnings that ICBC has ac-
cumulated over theyears, from both
the Compulsory and Optional lines
of business, into the Optional line.

This would amount to a huge
“subsidy” of the competitive, Op-
tional business at the expense of
Compulsory basicinsurancethat all
driversare obliged to purchase, be-
cause of the way it moves profits
earned from the oneto the other. It
would also serioudly distort the Cor-
poration’sfinancesand likely force
future Compulsory insurance in-
creasesover the next severa years,
inorder to replenish the capital base
for the regulated, Compul sory busi-
ness.

The BC Attorney Genera inter-
vened in opposition our challenge.
The private insurance industry and
ICBC also supported the govern-
ment’s position. However, on the
week-day immediately prior to our
filing our fina argument onthispoint,
cabinet proclaimed certain parts of
theAdministrative TribunalsActin
force. This had the effect of de-
priving the BCUC of the jurisdic-
tion to rule on our mation.

Decision. Initsdecision of Janu-
ary 2005, the BCUC addressed a
range of issues, including the effec-
tivenessof ICBC'sroad safety pro-
gram and the collection and use of
personal information about custom-
ers. BC PIAC succeeded in per-
suading the BCUC to confirm its
lack of jurisdiction to intervenein
ICBC'soptional insurance business,
asit was urged to do by the private
insuranceindustry to assist themto
cream away profitable segments of
the business. Relying on privacy
protection legislation, we al so suc-
ceeded in preventing the Commis-
sion from ordering ICBC to gather

personal information about custom-
ers’ age, gender and marital status.

In Memory

Two tremendous and invalu-
able members of the disability
and anti-poverty communities
passed away thisyear. They may
be gone but they have left lega-
cies for all of usin BC.

Cecile Guay passed away
peacefully in March 2005. Asan ad-
vocate and leader, Cecile played an
important role in social justice or-
ganizationsin British Columbia, in-
cluding disability rightsand anti-pov-
erty groups. Cecile Guay lived ac-
cording to her famous quote: “We
can al retire when our phones quit
ringing and people quit needing
help.” Cecile was recognized for
her work in many ways, including
receiving the Governor Genera'’s
Caring Canadian Award in 1999.
Cecile served on the Board of Di-
rectors of BCPIAC and was presi-
dent from 1999 to 2004.

We will all miss her very much.

Natasha Edgar died suddenly on
December 31, 2004. Shearticled at
BCPIAC in 2002-2003. As part of
her legal work, Natasha served on
the Law Society’s Disability Re-
search Working Group for two
years, and helped steer the project
that resulted in the Lawyers with
Disabilities: Overcoming Barriersto
Equality report, published in 2004.
Natasha was a founding member
and president of the Tetra Devel-
opment Society. We are grateful to
have had the opportunity to work
with Natasha.

il

In the Public Interest

July 2005



BC Utilities Commission Fact Sheet

The British Columbia Utilities Commission (“BCUC”) isan independent regul atory agency of the Provincial Government
that operates under and administers the Utilities Commission Act.

The BCUC statesitsmission asfollows:

The Commission’s mission iSsto ensure that ratepayers receive safe, reliable, and non-discriminatory
energy services at fair rates from the utilities it regulates, and that shareholders of those utilities are
afforded a reasonable opportunity to earn afair return on their invested capital.

Inregulating utilities, the BCUC makes several kinds of decisions, including about:
-the level and structure of rates
-construction of new facilities
-the issuance of securities

For moreinformation, see www.bcuc.com.

Who can participate in hearings at the BCUC?

When autility wantsto take certain actions, such asbuilding anew facility, it must make an applicationtothe BCUC. The
BCUC will hold ahearing on that application, which providesthe opportunity for interested parties or members of the public

to intervene and make submissions on how the BCUC should respond to the application. Regular intervenors include
consumer groups (industrial, commercial and residential), environmental groups, busi ness associations, and municipalities

What utilities are regulated by the BCUC?

* Insurance Corporation of British Columbia

*  British ColumbiaHydro and Power Authority
* BCTransmission Corporation

* FortisBC Inc.

* Hemlock Valley Electrical ServicesLimited
*  Princeton Light and Power Company, Limited
» Silversmith Power & Light Corporation

*  TheYukon Electrical Company Limited

» Cd-Gaslnc.

» Pacific Northern Gas (N.E.) Ltd.

» Pacific Northern Gas Ltd.

* Port Alice GasInc

* StargasUtilitiesLtd.

Who does BC PIAC represent at the BCUC?

Sun Peaks Utilities Co., Ltd.
Terasen Gas (Squamish) Inc.
Terasen Gas (Vancouver Idand) Inc.
Terasen Gas (Whistler) Inc.
Terasen Gas Inc.

Terasen Multi-Utility ServicesInc.
Central Heat Distribution Limited
City of Grand Forks

City of Kelowna

City of Nelson

City of New Westminster

City of Penticton

District of Summerland

Sinceitscreationin 1981, BC PIAC hasrepresented acoalition of low income British Columbiansinrelationto
theregulation of utilities. Our clientsinclude anti-poverty groups, seniorsgroups, and consumer groups. Inmany
regulatory hearings, we arethe only voice speaking for theinterests of residential consumers, and almost always
the only voice speaking for low income people. Our clients' prioritiesusually include support for keeping utilities
public, fair ratesfor residential consumers, and measuresthat benefit everyone such as sustainable practices and

safety programs.

BCUC Glossary see page 6
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The BC Public Interest Advocacy Centre

Board of Directors

J.J. Camp, Q.C.
Barrister and Solicitor
Vancouver, B.C.

May Mclintyre
Social Justice Advocate
Salmon Arm, B.C.

Lou Demerais Diane Phillips
First Nations Consumer Community Organizer
Advocate Surrey, B.C.
Vancouver, BC
Margot Young

Jean Douglas
Consumer Advocate
West Vancouver, B.C.

Barrister and Solicitor
Vancouver, BC

Ron Rapin
Legal Education Advisor
North Vancouver, B.C.

Glenn Gallins
Barrister and Solicitor
North Saanich, BC
Audrey Schwartz
Antipoverty Advocate
Prince George, B.C.

John Hogg, Q.C.
Barrister & Solicitor
Kamloops, B.C.
Jennifer Zoe Shaw
Seniors Advocate
Vancouver, BC

Michael Janigan
Barrister and Solicitor

Ottawa, ON
Annabel Webb

Youth Advocate
Vancouver, BC

Martha Lewis
Barrister and Solicitor
Vancouver, BC
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Staff Lawyers

Richard Gathercole
Executive Director & Counsel

Sarah Khan
Barrister & Solicitor

Pat MacDonald
Barrister & Solicitor

Jim Quiail
Barrister & Solicitor

Patricia Cochran
Barrister & Solicitor

Kylie Walman
Summer Student 2005

Valerie Conrad
Articled Student 2005-2006
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BCUC Glossary

Certificate of Public Convenience and Necessity
(“CPCN"): aformal approval from the Commission for
autility to make a capital investment at the expense of
its customers.

revenue requirement application: an application
made by autility seeking approval for itsfinancial plan.
The utility must show how much revenue it will re-
quire to provide services, and where that revenue will
comefrom.

tariff: a document produced with legislative au-
thority, similar to a regulation, governing how a util-
ity must conduct itself. For example, BC Hydroisbound
by thetermsof the Electric Tariff.

investor-owned utility: a utility that is owned by
shareholders. In the case of publicly owned utilities
such as ICBC and BC Hydro, the “investor” or the
“shareholder” is the Province of British Columbia.

rate payer: acustomer of a utility, (either an indi-
vidual or abusiness), who pays acertain rate to access
energy such as electricity.

special direction: an order issued by the provincial
cabinet, instructing the BCUC how to regulate a cer-
tain aspect of a utility.

transmission grid: an interconnected system of en-
ergy transportation lines and associated facilities, used
for bulk transfers of energy products.
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